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Workplace Health and Safety Queensland

Background

• Intergovernmental agreement to harmonise WHS 
legislation in July 2008

• National model WHS Act endorsed December 2009

• Each jurisdiction laws to mirror model laws as far as 
possible

• National model laws to commence 1 January 2012. 
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The harmonisation of work health and safety laws across Australia aims to reduce the incidence of work related death, injury and illness. 



Currently all states, territories and the Commonwealth have their own work health and safety laws. Although these laws take a similar approach to regulating workplaces, there are some differences among them. 



In July 2008, the Council of Australian Governments (COAG) signed the Intergovernmental Agreement for Regulatory and Operational Reform in OHS (IGA), though which the Commonwealth, state and territory governments agreed to work together to develop and implement model work health and safety (WHS) laws. 



The IGA also provided for the establishment of Safe Work Australia, the statutory authority charged with improving work health and safety and workers’ compensation arrangements across Australia.



The National Review into Model Occupational Health and Safety Laws was completed in January 2009, and two comprehensive reports submitted to the Workplace Relations Ministers’ Council (WRMC) made recommendations for the structure and content of a model WHS Act to be adopted in all jurisdictions. 



On 18 May 2009, WRMC requested that Safe Work Australia develop model WHS legislation.  An exposure draft of the model legislation was released for public comment and Workplace Relations Ministers endorsed the final model Act on 11 December 2009.  



Since then, the development of the model regulations and codes of practice has been a priority. An exposure draft of the model WHS Regulations, first stage model Codes of Practice, an issues paper and a Regulation Impact Statement were released for public comment in late 2010. Safe Work Australia received over 1300 submissions by the end of the public comment period in April 2011. These submissions were reviewed through a tripartite process managed by Safe Work Australia. 



The majority of Workplace Relations Ministers endorsed in principle the model WHS Regulations and first stage model Codes of Practice in August 2011. The second half of this session will cover the content of the model WHS Regulations.
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Workplace Health and Safety Queensland

Benefits of harmonisation

• Greater clarity and simplicity for all parties

• Reduced costs for national businesses:
– Lower compliance costs
– Economies of scale
– Greater certainty and understanding of OHS laws

• Nationally consistent safety standards and rights
• Reduced government expenditure in developing and 

administering WHS laws.
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Harmonisation aims to

develop uniform, equitable and effective safety standards and protections for all Australian workers

reduce compliance and regulatory burdens for employers with operations in more than one jurisdiction 

create efficiencies for governments in providing WHS regulatory and support services

reduce the incidence of death, injury and disease in the workplace.



How will this affect workers?

The changes to health and safety laws will not be at the expense of the safety of Australian workers. Model legislation will ensure that all types of workers are protected from workplace health and safety risks, because the duties of care will extend beyond the employer/employee relationships that currently exist in most WHS laws. The model Act will also encourage effective participation and representation of workers



How will this affect businesses?

Harmonised laws will reduce the costs borne by businesses operating in more than one jurisdiction in complying with inconsistent WHS laws. Instead of spending time developing systems to comply with each jurisdiction’s requirements, multi-state businesses will be able to focus on developing and implementing effective company-wide prevention strategies.



For multi-state businesses, harmonisation will reduce compliance costs, estimated to be around $180 million per annum (Queensland’s share estimated to be approximately $31 million). 



For single-state businesses, most jurisdiction-specific changes are neutral or cost-saving. Furthermore, all businesses will benefit from increased clarity and more integrated ongoing reforms.

How will this affect government?

For government, nationally harmonised WHS laws will lead to reduced government expenditure in developing and administering WHS laws.
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Workplace Health and Safety Queensland

Work Health and Safety Act 2011
• Work Health and Safety Act 2011 passed by Parliament 

to commence 1 January 2012

• The new Act:
– Repeals the Workplace Health and Safety Act 1995
– Ensures the Electrical Safety Act 2002 is consistent with the 

national model WHS Act; and
– Regulates dangerous goods and major hazards facilities and 

repeals the Dangerous Goods Safety Management Act 2001.
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On 26 May 2011, Queensland passed the Work Health and Safety Act 2011. 



The Work Health and Safety Act 2011 and associated regulations are scheduled to commence on 1 January 2012. 



The Work Health and Safety Act 2011 (the new WHS Act) is based on the national model Work Health and Safety Act (model WHS Act) developed and agreed under the Inter-Governmental Agreement for Regulatory and Operational Reform in Occupational Health and Safety. 



The new WHS Act also amends the Electrical Safety Act 2002 (ES Act) to ensure consistency with harmonised WHS laws. In particular, amendments have been made to the electrical safety obligations, offences, enforceable undertakings, inspector powers and legal proceedings to align with the new WHS Act.  



The new WHS Act also repeals the Dangerous Goods Safety Management Act 2001 (DGSM Act) as the model WHS laws effectively cover existing requirements in the DGSM Act.  The regulation of general WHS matters, hazardous chemicals and major hazards facilities under a single WHS Act will align Queensland with other jurisdictions and will reduce confusion for employers and workers on the required standards to apply. 



Workplace Health and Safety Queensland

Transitional provisions
• Nationally agreed transitional principles were developed 

for transition to the new system

• No “grace period” after commencement

• Transitional provisions cover all matters from:
– Prosecutions
– appointment of health and safety representatives 
– notices issued before the repeal
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Nationally agreed principles were developed with the model Work Health and Safety Act (model WHS Act) for the transition of arrangements under existing work health and safety legislation to the new laws. This will ensure that so far as possible all jurisdictions adopt harmonised transitional arrangements. These principles informed the development of Queensland’s transitional provisions in the new Work Health and Safety Act 2011(the new WHS Act).



A key transitional principle is that all existing work health and safety laws in each jurisdiction will be repealed when the harmonised laws commence. The date scheduled for the commencement of harmonised WHS laws throughout Australia is 1 January 2012.



All duties imposed under current laws (e.g. in Queensland, the Workplace Health and Safety Act 1995 and the Dangerous Goods Safety Management Act 2001) will cease to operate on the date harmonised WHS Acts and regulations commence in each jurisdiction, scheduled as 1 January 2012, and the new WHS duties will apply from that time. 



There is no “grace period” after the harmonised WHS laws commence i.e. a period where duty-holders are not bound by new or substantially modified duties that would otherwise be applicable. This is because:

the national WHS harmonisation process has taken place over a number of years and has been the subject of extensive consultation and considerable media coverage

all duties under the harmonised WHS legislation can be considered to express the WHS expectations of the Australian community 

a grace period may restrict regulators in their compliance and enforcement functions, 

a grace period would undermine the intent of harmonisation for the duration of the grace period.



An example of a transitional provision is the arrangement for health and safety representatives (HSRs) - HSRs elected under the Workplace Health and Safety Act 1995 will continue to hold their appointment. Their existing appointment will continue for the term of their appointment under the new Work Health and Safety Act 2011, that is, for three years from the date they were appointed under the Workplace Health and Safety Act 1995. 



Workplace Health and Safety Queensland

Understanding the WHS Act 2011
The WHS Act 2011 will be complemented by:
• Explanatory memorandum (available now)
• Interpretative guidelines

– Reasonably practicable
– Person conducting a business or undertaking
– Officers and due diligence
– Discriminatory conduct

• Fact sheets
• National compliance and enforcement policy
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The main object of the new WHS Act is to provide a balanced and nationally consistent framework to secure the health and safety of workers and workplaces by:

(a) protecting workers and other persons against harm to their health, safety and welfare through the elimination or minimisation of hazards and risks arising from work or from specified types of substances or plant; 

(b) providing for fair and effective workplace representation, consultation, co-operation and issue resolution in relation to occupational health and safety; 

(c) encouraging unions and employer organisations to take a constructive role in promoting improvements in occupational health, safety and welfare practices and assisting organisations and workers to achieve a healthier and safer working environment; 

(d) promoting the provision of advice, information, education and training in relation to occupational health and safety; 

(e) securing compliance with the Act through effective and appropriate compliance and enforcement measures; 

(f) ensuring appropriate scrutiny and review of actions taken by persons exercising powers and carrying out functions under the Act; 

(g) providing a framework for continuous improvement and progressively higher standards of occupational health and safety; 

(h) maintaining and strengthening the national harmonisation of laws relating to occupational health and safety and to facilitate a consistent national approach to occupational health and safety in this jurisdiction. 



These objects are consistent with the Queensland Workplace Health and Safety Act 1995.



The new WHS Act will be accompanied by a suite of documents that give greater detail on how it operates including:

explanatory notes 

guidelines on the interpretation and application of key concepts used under the new WHS Act <see examples listed>

fact sheets –plain language, accessible information to assist compliance and help build awareness and knowledge of a WHS matter, or provide a consistent level of practical guidance. For example, information on the nature of a particular hazard or risk, ways of eliminating or minimising a hazard or risk, or guidance on the state of knowledge about a WHS matter.



In addition, the new laws will be supported by a national compliance and enforcement policy to assist workplace health and safety regulators to adopt a consistent enforcement effort that is effective (in terms of reducing the incidence of work related injury and disease) and efficient in achieving compliance while also maintaining community confidence that the laws are being administered fairly and consistently. 



Workplace Health and Safety Queensland

National compliance and enforcement 
policy
• Nationally consistent approach to compliance and 

enforcement:
– monitoring of compliance and enforcement (e.g. criteria for 

determining what incidents, complaints will be investigated)
– use of compliance and enforcement tools
– guide on enforcement decision making

• National, state wide and regional compliance and 
enforcement interventions – published on our website
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As part of the intergovernmental agreement, all the jurisdictions agreed that harmonisation would mean national uniformity of the health and safety legislative framework (a model Act, supported by model regulations and model codes of practice) complemented by a nationally consistent approach to compliance policy and enforcement policy.



The National Compliance and Enforcement Policy sets out the approach work health and safety regulators will take to compliance and enforcement under the new laws. It is intended to be a high level policy document supplemented by nationally agreed policies and procedures governing the use of specific regulatory tools. 



The National Policy outlines the circumstances in which each regulator may use specific enforcement tools that are mandated under their WHS Act, such as improvement and prohibition notices. 



Workplace Health and Safety Queensland

Queensland – business as usual
• WHS Act 2011 will mean some changes in Queensland, 

however, it will be largely business as usual

• Duties imposed on the following are largely consistent:
– Workers
– persons conducting a business or undertaking (PCBUs)
– people with management or control of a workplace
– upstream parties such as manufacturers, suppliers, designers, 

importers and installers.
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Slide is self-explanatory but key message here is business as usual
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Workplace Health and Safety Queensland

Person conducting a business or undertaking 
(PCBU)

PCBU -
Primary duty 

of care

Provision and 
maintenance 
of safe work 
environment

Provision and 
maintenance 
of safe plant 

and structures

Provision and 
maintenance 

of safe 
systems of 

work

Monitor health 
of workers and 

conditions of 
workplace

Safe use, 
handling and 

storage - plant, 
structures, 
substances

Adequate 
facilities for

Welfare

Information, 
training, 

instruction,
supervision

PCBU -
Mgt/control of 
workplace or 

fixtures, 
fittings, plant

PCBU -
Upstream

duty holders
e.g suppliers
manufacturer
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Persons conducting a business or undertaking (alone or with others, and whether or not for profit or gain) have workplace health and safety duties unless they are solely a worker in, or an officer of, the business or undertaking. A person conducting a business or undertaking must ensure, so far as is reasonably practicable, the health and safety of:

workers engaged, or caused to be engaged by the person, and

workers whose activities in carrying out work are influenced or directed by the person, while the workers are at work in the business or undertaking.



A person conducting a business or undertaking (a PCBU) must also ensure, so far as is reasonably practicable, that the health and safety of other persons is not put at risk from work carried out as part of the conduct of the business or undertaking.



A PCBU may have further duties, which are a subset of the primary duty.  These further duties are consistent with Queensland’s current Workplace Health and Safety Act 1995 and are placed on:

persons conducting businesses or undertakings involving the management or control of workplaces or fixtures, fittings or plant at workplaces, or

persons conducting businesses or undertakings that design, manufacture, import or supply plant, substances or structures for workplaces, or install, construct or commission plant or structures for workplaces.



While the new WHS Act does not specifically mention Principal Contractors (PCs) for construction work, they are PCBUs with management or control of a workplace. Specific PC duties are contained in the model WHS regulations. 



The primary duty holder must ensure so far as is reasonably practicable:

(a) the provision and maintenance of a work environment without risks to health and safety; and

(b) the provision and maintenance of safe plant and structures; and

(c) the provision and maintenance of safe systems of work; and

(d) the safe use, handling and storage of plant, structures and substances; and

(e) the provision of adequate facilities for the welfare at work of workers in carrying out work for the business or undertaking, including ensuring access to those facilities; and

(f) the provision of any information, training, instruction or supervision that is necessary to protect all persons from risks to their health and safety arising from work carried out as part of the conduct of the business or undertaking; and

(g) that the health of workers and the conditions at the workplace are monitored for the purpose of preventing illness or injury of workers arising from the conduct of the business or undertaking.



If:

(a) a worker occupies accommodation that is owned by or under the management or control of the PCBU; and

(b) the occupancy is necessary for the purposes of the worker's engagement because other accommodation is not reasonably available, the PCBU must, so far as is reasonably practicable, maintain the premises so that the worker occupying the premises is not exposed to risks to health and safety.
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Workplace Health and Safety Queensland

Duties of PCBUs - What’s new
• Must ensure, so far as is reasonably practicable, the health and 

safety of workers and other persons
• Reasonably practicable means taking into account all relevant 

matters including:
– likelihood of the hazard or the risk concerned occurring
– degree of harm that might result from the hazard or the risk 
– what the person concerned knows, or ought reasonably to know about 

the hazard or the risk and ways of eliminating or minimising the risk
– the availability and suitability of ways to eliminate or minimise the risk

• Only after considering all the above can a PCBU then consider the 
cost associated with available ways of eliminating or minimising the 
risk, including whether the cost is disproportionate to the risk.
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Workplace health and safety duties must be discharged so far as is “reasonably practicable” – this will be a new concept for Queensland. 



In this context, reasonably practicable means that which is, or was at a particular time, reasonably able to be done to ensure health and safety, taking into account and weighing up all relevant matters including:

(a) the likelihood of the hazard or the risk concerned occurring

(b) the degree of harm that might result from the hazard or the risk

(c) what the person concerned knows, or ought reasonably to know, about the hazard or risk, and ways of eliminating or minimising the risk

(d) the availability and suitability of ways to eliminate or minimise the risk, and

(e) after assessing the extent of the risk and the available ways of eliminating or minimising the risk, the cost associated with available ways of eliminating or minimising the risk, including whether the cost is grossly disproportionate to the risk.



What is “reasonably practicable” is determined objectively. This means that a duty holder must meet the standard of behaviour expected of a reasonable person in the duty holder’s position and who is required to comply with the same duty.



There are two elements to what is “reasonably practicable”. 



A duty holder must first consider what can be done - that is, what is possible in the circumstances for ensuring health and safety. They must then consider whether it is reasonable, in the circumstances to do all that is possible. This means that what can be done should be done unless it is reasonable in the circumstances for the duty holder to do something less. This approach is consistent with the objects of the WHS Act, which include the aim of ensuring that workers and others are provided with the highest level of protection that is reasonably practicable.



This is different to the current situation. Queensland’s current Workplace Health and Safety Act puts an absolute duty of care on duty holders, but provides duty holders with defences (s37) including that the duty holder:

has complied with a relevant regulation/code of practice; or, in the absence of relevant regulations/code, has taken reasonable precautions and exercised proper diligence (has taken measure which are “reasonably practicable”) to prevent the contravention. 



[The onus of establishing a defence is currently on the defendant. In the new WHS Act the prosecution will bear the onus of proving all elements of an offence. ]



[Remind audience further detailed information will be available in the national interpretative guideline for this issue.]



Workplace Health and Safety Queensland

Duties of PCBUs - What’s new
• New provisions for consultation, cooperation and 

coordination
– Possible for multiple PCBU’s to have concurrent 

duties of care in relation to an activity
– All PCBU’s involved in the activity have a duty to 

consult and cooperate with each other to ensure that 
the work is without risk to health and safety
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There are often situations where more than one business or undertaking operates at a workplace and where people share responsibility for work health and safety to varying degrees, for example shopping centres, construction projects, labour hire, multi-tenanted office buildings. 



The new WHS Act requires that where more than one person has a duty for the same matter, each person retains responsibility for their duty in relation to the matter and must discharge the duty to the extent to which the person can influence and control the matter [s.16]. 

In these situations, the new WHS Act requires that each person with a duty must, so far as is reasonably practicable, consult, co-operate and co-ordinate activities with all other persons who have a work health or safety duty in relation to the same matter [s.46]. 



Since you cannot transfer your responsibilities to another person under the new WHS Act, the requirement to consult, co-operate and co-ordinate activities with other duty holders will help you meet your primary duty to ensure, so far as is reasonably practicable, that workers and other persons are not put at risk from work carried out as part of your business or undertaking. 



For example, you may not need to provide toilet facilities for your workers if they are already available, but you need to check that those facilities are in good working order, clean and accessible. Consultation, co-operation and co-ordination between you and the person providing those facilities will help you ensure that the necessary steps are being taken so that you can meet your duty. 



The duty requires persons conducting businesses and undertakings to work together in a proactive and reciprocal way, so that all risks associated with the activity that they are involved in are eliminated or minimised as far as is reasonably practicable. 



Workplace Health and Safety Queensland

Duties of PCBUs - What’s new
• Worker consultation

– must consult with workers who carry out work for the PCBU and 
who are (or are likely to be) directly affected by a health and 
safety matter

• Issue resolution
– health and safety issues to be resolved in accordance with an 

agreed procedure, or using the procedure in the Regulation
– provides that a representative of a party to an issue may enter 

the workplace for the purpose of resolving the issue.  
– unresolved WHS issues can be referred to the regulator
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A safe workplace is more easily achieved when employers and workers talk to each other about potential problems, and work together to find solutions.  That’s why the law requires employers to consult other duty holders and workers and their representatives on health and safety matters.



Many business decisions have health and safety consequences for workers, for example, introducing new equipment in the workplace.  Workers may also be exposed to new or different health and safety hazards or risks, such as manual handling or fatigue.



This is why persons conducting a business or undertaking (PCBUs) must consult employees when:

identifying or assessing hazards or risks

making decisions on how to control risks

making decisions about the adequacy of facilities for employee welfare (such as dining facilities, change rooms, toilets or first aid)

proposing changes that may affect workers’ health and safety, such as changes to:

- the workplace

- plant, substances or other things used in the workplace

- the work performed at the workplace

making decisions about procedures to:

   - resolve health and safety issues

   - consult with employees on health and safety

   - monitor employees’ health and workplace conditions

   - provide information and training



Workplace parties to an issue (such as a PCBU, a worker or workers or their representative, or a health and safety representative (HSR)) are required to make reasonable efforts to achieve a timely, final and effective resolution of the issue in accordance with an agreed procedure for the workplace, or if there is no agreed procedure, the default procedure prescribed by the model WHS Regulations for issue resolution. 



A representative of one of the parties may enter the workplace for the purpose of attending discussions with a view to resolving the issue. 



If the issue remains unresolved after reasonable efforts have been made, it may be referred to an inspector to assist in resolving the issue. On attending the workplace, an inspector may, in attempting to resolve the issue or in addition to resolving the issue, exercise any of the inspector’s compliance powers under the new WHS Act. 



Workplace Health and Safety Queensland

Officers under the WHS Act 2011
• The WHS Act 2011 will impose a positive duty of care on 

‘officers’ in public and private sectors

• The definition of ‘officer’ includes:
– Directors, company secretary, partner, officeholder
– Those involved in making decisions that affect the whole or a 

substantial part of the business or undertaking
– Those with capacity to affect significantly the organisation’s 

financial standing
– Those on whose instructions or wishes directors are 

accustomed to act
– Receivers, administrators, liquidators
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A ‘person conducting a business or undertaking’ (PCBU) has health and safety duties under the new WHS Act. The PCBU may be a corporation, partnership, unincorporated association or a sole trader. These businesses or undertakings are operated (governed) by individuals who can, to a high degree, influence the activities and behaviours that determine the success or failure of health and safety initiatives and compliance by the PCBU with WHS laws. Their decisions and behaviour strongly influence the culture of the business or undertaking and accountability within it. They make important decisions on the resources and policies that will be made available for the purposes of ensuring work health and safety.



Section 27 of the new WHS Act accordingly places a health and safety duty on these influential individuals, who are described as officers, to require them to take steps that will support a health and safety culture, accountability, the allocation of resources and development of appropriate policies. An officer will be personally liable if they fail to exercise due diligence to ensure the PCBU complies with its duties and obligations.



Who is an “officer”? - The definition of "officer" is taken from the Corporations Act 2001-officer of a corporation means:

(a) a director or secretary of the corporation; or

(b) a person:

(i) who makes, or participates in making, decisions that affect the whole, or a substantial part, of the business of the corporation; or

(ii) who has the capacity to affect significantly the corporation’s financial standing; or

(iii) in accordance with whose instructions or wishes the directors of the corporation are accustomed to act (excluding advice given by the person in the proper performance of functions attaching to the person’s professional capacity or their business relationship with the directors or the corporation); or

(c) a receiver, or receiver and manager, of the property of the corporation; or

(d) an administrator of the corporation; or

(e) an administrator of a deed of company arrangement executed by the corporation; or

(f) a liquidator of the corporation; or

(g) a trustee or other person administering a compromise or arrangement made between the corporation and someone else.



In addition, the definition includes an officer of the Crown (for example, the Director-General of a Government department), an officer of a Public Authority (for example, the CEO of the Queensland Water Authority) and an officer of a Local Authority (for example, a local government CEO). However, elected government ministers and local authority councillors are excluded from the definition.    



Officers of the Crown and public authorities, and people who meet the s9 definition of an officer under the Corporations Act, have a level of influence in the business or undertaking that allows them to provide for and sustain the resources and procedures necessary for effective management of work health and safety. They determine the boundaries within which the PCBU operates and the overall approach of the PCBU in relation to the management of work health and safety.



In contrast, a manager or supervisor in an area of the business or undertaking will not be an officer, as they do not make the key decisions on how the PCBU operates but instead assist the decision making by providing information and advice and implementing the decisions.
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Workplace Health and Safety Queensland

Officers – Due Diligence
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The health and safety duty of an officer requires them to exercise due diligence to ensure compliance by the person conducting a business or undertaking (PCBU) with their duty.



An officer must ensure that the PCBU has in place appropriate systems of work and must actively monitor and evaluate health and safety management. An officer’s duty is aimed at achieving and sustaining compliance by the PCBU, which may not occur without the active involvement of its officers.



To exercise due diligence, corporate officers must take reasonable steps to:

(a) acquire and keep up-to-date knowledge of work health and safety matters; and

(b) gain an understanding of the nature of the operations of the business or undertaking of the PCBU and generally of the hazards and risks associated with those operations; and

(c) ensure that the PCBU has available for use, and uses, appropriate resources and processes to eliminate or minimise risks to health and safety from work carried out as part of the conduct of the business or undertaking; and

(d) ensure that the PCBU has appropriate processes for receiving and considering information regarding incidents, hazards and risks and responding in a timely way to that information; and

(e) ensure that the PCBU has, and implements, processes for complying with any duty or obligation of the person conducting the business or undertaking under this Act; and

(f) verify the provision and use of the resources and processes referred to in paragraphs (c) to (e).



Workplace Health and Safety Queensland

Officers - What’s new
• Represents a shift away from attributed liability 

(being held liable for contraventions by the 
company)

• The duty is proactive
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The current Queensland Workplace Health and Safety Act 1995 has a deeming, or attributed liability, provision (s167). If a corporation commits an offence against a provision of the Act, each of the corporation’s executive officers also commits an offence, namely, the offence of failing to ensure that the corporation complies with the provision.  Further, the provision provides defences for executive officers including that the officer exercised reasonable diligence to ensure the corporation complied with the provision; or the officer was not in a position to influence the conduct of the corporation in relation to the offence.



The provision in the new WHS Act 2011 works in the opposite way i.e. it creates a positive duty that applies immediately (i.e. the officer must be proactive in taking steps to ensure compliance by the company), rather than being found accountable after the corporation has contravened a section of the Act. The new due diligence provision applies whether or not there has been an incident and irrespective of whether the company/corporation is prosecuted. For example, a work health and safety inspector may, during a routine audit or inspection, ask a company director for evidence that they are meeting their due diligence requirement. If satisfactory evidence is not produced, then the inspector might issue the director with an Improvement Notice or an on-the-spot fine; or, if the failure to meet due diligence is flagrant, reckless or serious, commence prosecution proceedings against the director.



[Remind audience further detailed information will be available in the national interpretative guideline for this issue.]



Workplace Health and Safety Queensland

Workers and other persons
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Workers must take reasonable care for their own health and safety and ensure that their acts or omissions do not adversely affect the health and safety of other persons. Workers must also comply with any reasonable instruction or policy or procedure of the person conducting the business or undertaking (PCBU) that relates to workplace health or safety that has been notified to workers.  



It is appropriate that the duty of a worker is less than that of a PCBU because their ability to influence safety outcomes is more limited (e.g. it is the PCBU that selects the plant, working environment, conditions etc).      



The test of “reasonable care” is an objective one. The requisite standard to be applied is that which should, in all the relevant circumstances, have reasonably been expected of a worker carrying out the duties and discharging the responsibilities in a manner appropriate to the skills and expertise expected of a person holding himself or herself out to be able to undertake that work. In other words, the standard required of a plumber, for example, is that of an average trained plumber. 



Other persons at the workplace have a duty to take reasonable care for their own health and safety and to ensure that their acts or omissions do not adversely affect the health and safety of other persons. They must also comply with any reasonable instruction to comply with the model WHS Act given by the person conducting the business or undertaking.



Compare the current Queensland requirements:

Not to wilfully injure themselves 

Not to wilfully place at risk the health and safety of any person at the workplace

Comply with instructions given for WHS at the workplace

For a worker – to use PPE if provided by employer and instructed in its use

Not to wilfully or recklessly interfere with or misuse anything provided for WHS



Workplace Health and Safety Queensland

Workers - What’s new
• Workers include:

– an employee
– a contractor or subcontractor
– an employee of a contractor or subcontractor
– an employee of a labour hire company who has been assigned to work 

in the person's business or undertaking
– an outworker
– an apprentice or trainee
– a student gaining work experience
– a volunteer

• Similar effect to current scope of coverage but has implications for 
the consultative arrangements
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The new WHS Act has a broader definition of worker than that in Queensland’s current Workplace Health and Safety Act 1995. It includes any person who undertakes work, in any capacity, in or as part of a business or undertaking.  Workers include:

employees

a contractor or subcontractor

an employee of a contractor or subcontractor

an employee of labour hire company

outworker

apprentice

trainee

work experience student

volunteer.



While broader than the current Queensland definition of a “worker”, it achieves the same outcome because of the way the Queensland duty provision (business or undertaking) is structured. In other words, persons who are included in the model Act definition of a “worker” are currently already protected under the general duty that an employer has to all “other” persons.  

 

There is, however, a significant difference, and this is in the consultative arrangements. Under the new WHS Act, workers can form work groups for the purposes of electing health and safety representatives (HSRs) and to be represented on workplace health and safety committees. Under the broadened definition of “worker”, it will be possible for a work group at a workplace to consist of the employer’s direct employees, labour hire workers and contractor’s employees, who will all be eligible to vote for a HSR to represent that group.



Workplace Health and Safety Queensland

Workers - What’s new
• Allows workers to cease work if exposed to serious risk

– codifies existing common law rights
– workers must notify management and can be redeployed to 

other suitable duties

• HSRs can direct workers to cease work
– After consultation and attempt to resolve the issue
– No need to consult if there is immediate or imminent hazard
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Under the new WHS Act, workers are entitled to cease work if they have reasonable concerns that to carry out the work would expose them to a serious risk to their health or safety, emanating from an immediate or imminent exposure to a hazard. This right is not new for Queensland, that is, while it has not been a feature in Queensland current Act, this provision merely puts an existing common law right into black letter law.  



A worker who ceases unsafe work under the new WHS Act must, as soon as possible, notify the person for whom they are carrying out work that they have ceased unsafe work.  The worker must also remain available to carry out suitable alternative work. To ensure payment during the stoppage, the worker must carry out any suitable alternative work they are required to carry out at the same or another workplace if that work is safe and appropriate for the worker to carry out until normal duties can be resumed safely.



Health and safety representatives who have received the training required by the new WHS Act, may also direct any worker to cease unsafe work if they have a reasonable concern that to carry out the work would expose the worker to a serious risk, emanating from an immediate or imminent exposure to a hazard.



Before giving the direction, the health and safety representative must consult with the person conducting the business or undertaking and attempt to resolve the issue using the issue resolution procedure under the new WHS Act. This is not required, however, if the risk is so serious and immediate or imminent that it would not be reasonable to consult before giving the direction to cease work.



Workplace Health and Safety Queensland

Workers - What’s new
• Allow the formation of multiple work groups

– Workers can request formation of work groups
– Multiple work groups can be established based on the diversity 

of the work activities, or geography or time 
– Allow for election of Health and Safety Representative/s (HSR) 

for each work group:

• Creates a broader representation of workers within a 
workplace
– Each work group can elect a HSR and a deputy HSR
– HSR’s and deputies are entitled to 5 days training within 3 

months of election and 1 days training annually
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Workers have the right to ask their employer to set up work groups of workers so health and safety representatives (HSRs) can be elected. Once the request has been made, the employer must facilitate the determination of 1 or more work groups of workers.  Multiple work groups can be established in a variety of ways, for example, separate work groups for administration and production workers, or for different shifts, or different locations within the workplace or within the PCBU. In addition, the new WHS Act also provides for the establishment of work groups for workers of multiple businesses – this would be useful in workplaces such as shopping centres, construction projects and multi-tenanted buildings.



These representative arrangements must be negotiated between workers and their employer, although each work group must have at least one HSR. If agreement can’t be reached within a reasonable time, anyone involved in the negotiations may ask the regulator to arrange for an inspector to determine the unresolved particulars.



Once the work groups have been established, elections for health and safety representatives can be held and on that basis a representative can be appointed to each particular work group.



To encourage more employees to be represented and more involvement of HSRs, the new WHS Act provides more options than before for workers to be represented by HSRs. For example, the Act allows for Deputy HSRs (who can act as the HSR when the HSR is not able to).



Similarly to the current Queensland provisions, HSRs are entitled to attend WHS training and have their employer pay for the course costs and other reasonable costs associated with attendance at the course of training. HSRs are entitled to an initial training course of 5 days, and a 1 day refresher for subsequent year after the initial training.  



A new national training course for health and safety representatives is still under development and will be available in due course.



Workplace Health and Safety Queensland

Penalties
3 categories of offences 

• Category 1:  recklessly exposes a person to risk of death 
or serious injury or illness
– $3 million corporations; $600,000 individuals
– 5 years imprisonment
– Reckless = intentional, wilful or grossly negligent

• Category 2: serious risk of harm without recklessness 
– $1.5 million corporations; $300,000 individuals

• Category 3: fails to comply with WHS duty 
– $0.5 million corporations; $100,000 individuals
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The new WHS Act applies three categories of penalties for a failure to comply with a duty of care depending on the degree of seriousness or culpability involved. 



Category 1 penalties are much higher than current Queensland penalties. This includes $1M for corporations, $200K for individuals and/or 3 years imprisonment. Category 1 offences relate to reckless conduct. A person behaves recklessly if they do, or do not do, something, which a reasonable person knows, or would be expected to know, would cause serious injury or death. This is the most serious offence and it is not likely that the regulator would have to prosecute many offences in this category. Because of the level of maximum prescribed penalty, prosecutions for Category 1 offences under the WHS Act 2011 will need to be taken as indictable offences in the District Court. 



The elements of a Category 2 and 3 offences are essentially similar to the current offences under Queensland’s current legislation. 



Workplace Health and Safety Queensland

Penalties
• Category 1 offence is a crime – District Court

• Category 2 and 3 – Magistrates Court

• Appeals up to the High Court of Australia

• Independent right of review when regulator does not prosecute for 
Category 1 or  2 offences – by the Director of Public Prosecutions
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WRMC agreed that the model WHS Act should provide for a system of appeals against a finding of guilt in a prosecution, ultimately to the High Court of Australia, commencing with an application for leave to appeal to the Supreme Court. 



Category 1 offences, involving reckless conduct, will be prosecuted in the District Court. Category 2 and 3 offences will be prosecuted in the Magistrates Court.



Workplace Health and Safety Queensland

Inspector powers – What’s new
• Inspectors powers of entry and specific powers on entry (e.g. seizing 

of evidence, requiring answers to questions, requiring production of 
documents, issuing of notice) are consistent with current provisions 

• Improvement and prohibition notices – consistent with current 
notices but can include directions and recommendations

• A person given a notice, must display a copy in a prominent place 
near the work to which the notice relates, while it is in force 

• New notice – non-disturbance notice – necessary to preserve a site 
or prevent disturbance to a site for investigation
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Inspectors may enter workplaces and exercise a broad range of powers upon entry to monitor and secure compliance with the new WHS Act and Regulations.



Inspectors have prescribed powers relating to entry and assistance, search warrants, requiring production of documents and answers to questions, obtaining and retaining documents that are relevant to the exercise of their powers, seizing any thing the inspector reasonably believes is evidence of an offence against the new WHS Act , taking and removing for examination, analysis or testing a sample of any substance or thing, seizing dangerous workplaces and things, and other related matters.  

These powers are all consistent with current Queensland Workplace Health and Safety Act 1995.



Provisions surrounding the use and issue of notices such as improvement and prohibition are also consistent with current Queensland provisions. However, new provisions require the person to whom a notice is issued to display a copy of that notice in a prominent place in the workplace, at or near the place where work affected by the notice is performed. This must be done as soon as possible. It is also an offence for a person to intentionally remove, destroy, damage or deface the notice while it is in force.



New provisions also allow an inspector to issue non-disturbance notices to the person with management or control of a workplace if the inspector reasonably believes that it is necessary to ensure non-disturbance of a site to facilitate the exercise of his or her compliance powers.  A non-disturbance notice may require the person to whom it is issued to preserve the site of a notifiable incident for a specified period or prevent a particular site being disturbed for a specified period.



A non-disturbance notice cannot operate for more than seven days and describes what the person must do to comply with the notice and the penalty for contravening.  It does however allow for certain activities to proceed, despite the non-disturbance notice. These activities generally relate to ensuring the health or safety of affected persons, assisting police investigations or activities expressly permitted by an inspector.
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Workplace Health and Safety Queensland

Inspector powers – What’s new
• Abrogation of privilege against self-incrimination

• Means - a person is not excused from answering a 
question or providing a document, record or information 
under the WHS Act 2011 on the ground that the answer, 
document, etc. may tend to incriminate the person

• Answer provided is not admissible as evidence against 
that person in civil or criminal proceedings, other than 
proceedings arising if the answer is misleading or false
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Another significant change in the new WHS Act is the abrogation of the privilege against self-incrimination. This means that a person is not excused from answering a question or providing a document, record or information under the new WHS Act on the ground that the answer, document, etc. may tend to incriminate the person.  



Although the new WHS Act provides for the abrogation of privilege against self-incrimination, the Act (under section 172) also states that the answer provided is not admissible as evidence against that person in civil or criminal proceedings, other than proceedings that arise if the answer provided is misleading or false. It also provides ‘derivative’ use immunity which means that any other evidence directly or indirectly derived from the answer, information or document is not admissible. This means that the person is protected against the evidence being used against them in subsequent legal proceedings if they have answered truthfully, reflecting the focus of the provision.



This is different to the current Queensland provisions where a person can refuse to answer where the requirement might tend to incriminate the person. 



The new WHS Act seeks to both ensure strong powers to compel the provision of information to secure work, health and safety, and also to protect the rights of persons under the criminal law. The focus of the provision is on determining the facts leading to the breach of workplace health and safety, rather than on subsequent prosecution. This is because identifying the cause of the breach enhances the public interest by preventing future injuries and loss of life caused by unsafe work practices.
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Codes of practice
• Admissible in a court as evidence
• Evidence of what is known about a particular hazard or 

risk, risk assessment or risk control
• Can be relied on in determining what is reasonably 

practicable
• Do not impose mandatory legal obligations; persons may 

comply in a manner that is different so long as it provides 
a standard of health and safety that is equivalent to or 
higher that the standard required in the code.
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The new WHS Act 2011 provides for Codes of Practice to be approved by the relevant Minister. However, the Minister can only approve codes which have been developed through a national consultative process. 



Under the new WHS Act, codes of practice:

are admissible in a court as evidence of whether or not a duty has been complied with;

are evidence of what is known about a particular hazard or risk, risk assessment or risk control;

can be relied on in determining what is reasonably practicable;

do not impose mandatory legal obligations; persons may comply in a manner that is different so long as it provides a standard of health and safety that is equivalent to or higher that the standard required in the code.



Remember codes are not compliance documents, nor is it mandatory to follow the advice set out in a code. Failure to comply with a code of practice does not, of itself, give rise to any civil or criminal liability. 



People are free to comply with their duty under the new WHS Act in a different way so long as they provide a standard of health and safety that is equivalent to or higher than the standard required in the relevant code.



Although the wording is different to the current Queensland provisions relating to codes of practice, the effect is the same. Codes can be relied on as evidence of the current state of knowledge about particular hazards or risks, as evidence of what is reasonably practicable, and ultimately as evidence of compliance with the new WHS Act. 
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Workplace Health and Safety Queensland

Further information
• visit www.worksafe.qld.gov.au

• phone Infoline 1300 369 915

• sign up for eNEWS (free email subscription 
service) at www.worksafe.qld.gov.au.

http://www.worksafe.qld.gov.au/
http://www.worksafe.qld.gov.au/
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